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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

In re:      * 
      * 
GORDON PROPERTIES, LLC,  * Case No. 09-18086-RGM 
      * Chapter 11 
 Debtor.    *       
      * 
GORDON PROPERTIES, LLC,  * 
      * 
 Debtor,    * 
      * 
v.      * Contested Matter 
      * (Objection to Proof of Claim No. 2-1) 
FIRST OWNERS’ ASSOCIATION OF * 
FORTY-SIX HUNDRED   * 
CONDOMINIUM, INC.,   * 
      * 
 Creditor.    * 
 
 

FIRST OWNERS’ ASSOCIATION OF FORTY-SIX HUNDRED CONDOMINIUM, 
INC.’S RESPONSE TO DEBTOR’S SUPPLEMENT TO MOTION FOR  

AWARD OF ATTORNEYS’ FEES AS PREVAILING PARTY 
 
 First Owners Association of Forty-Six Hundred Condominium, Inc. (“FOA”), by counsel, 

for its response to Debtor’s Supplement to Motion for Award of Attorneys’ Fees As Prevailing 

Party states as follows: 

INTRODUCTION 
 

 In its Supplement to Motion for Award of Attorneys’ Fees As Prevailing Party  

(“Supplement”) with respect to Debtor’s Objection To Claim Of First Owner’s Association 

(“Claim Objection”) [Docket Number 99], Debtor requests that this Court award it $281,910 in 

attorneys’ fees relating to its objection to the Proof Of Claim filed by FOA in this bankruptcy 
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proceeding.1  Debtor’s claim for attorneys’ fees is predicated solely upon Va. Code § 55-79.53A, 

a section of the Virginia Condominium Act that allows for a prevailing party to recover 

attorneys’ fees in limited circumstances.  Debtor’s prosecution of its Claim Objection does not 

come within the parameters of Va. Code § 55-79.53A.  Accordingly, Debtor is not entitled to an 

award of any attorneys’ fees. 

 Additionally, many of the positions and claims asserted by the Debtor in its Claim 

Objection were dismissed on summary judgment demonstrating that FOA was the prevailing 

party with respect to a number of issues raised in the Claim Objection.  Indeed, the value of the 

claims on which FOA was successful far exceeds the value of FOA’s claim.  Therefore, Debtor 

should not be deemed the prevailing party in this matter.  In the alternative, none of its attorneys’ 

fees relating to the summary judgment motions should be awarded because the Debtor did not 

prevail with respect to the issues raised on summary judgment by both parties.   

 Even if the Court decides that the Debtor may proceed with its claim for attorneys’ fees 

under Va. Code § 55-79.53A, the Court should not decide Debtor’s motion for an award of 

attorneys’ fees until the appeal of the denial of FOA’s claim is decided.  The appeal is pending 

with Judge Brinkema and has been stayed as a result of this Court directing the parties to 

mediation.  It would be unfair to allow the Debtor to proceed with its request for further relief 

while FOA is prohibited from proceeding with its appeal.  The interests of judicial economy are 

also served by the Court not taking any action with respect to Debtor’s motion for an award of 

attorneys’ fees until the appeal is decided.        

                                                 
1 Debtor requests an award of $198,950 with respect to attorney’s fees it claims arise from the 
prosecution of its Claim Objection, and also requests $82,960 for attorney’s fees the Debtor 
contends were expended with respect to settlement discussions. 
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 Further, there are a number of entries in the invoices submitted in support of the request 

for attorneys’ fees that do not sufficiently identify the work performed or that do not relate to the 

Claim Objection.  Debtor has the burden of demonstrating that the attorneys’ fees claimed are 

reasonable.    

 Finally, the Debtor posits no basis for its request for $82,960 in fees relating to its alleged 

efforts to obtain a global settlement with FOA.  Even if Va. Code § 55-79.53A were applicable, 

it only provides for attorneys’ fees directly arising from the underlying Claim Objection filed by 

the debtor.  Debtor’s request for $82,960 for attorneys’ fees relating to its alleged settlement 

efforts has no legal basis and is blatant overreaching by the Debtor. 

BACKGROUND 

 Underpinning the Debtor’s claim for attorneys’ fees is the debtor’s Claim Objection to a 

claim asserted by FOA in this bankruptcy proceeding relating to certain assessments made with 

respect to the street-front unit owned by the Debtor that resulted from certain state court 

litigation.  This state court litigation, which then spilled over into the Bankruptcy Court, provides 

context for the claim for attorneys’ fees and demonstrates that no such fees should be awarded to 

the Debtor. 

 As this Court is aware from numerous other pleadings, Gordon Properties LLC (“GP”) 

commenced a lawsuit in the Alexandria Circuit Court on February 20, 2008, against FOA, 

Gordon Properties, LLC v. First Owners Association of Forty-Six Hundred Condominium, case 

number CL08-1432, challenging FOA’s assessments for the years 2003-2008.  Count I of the 

Complaint filed by the Debtor in that case was predicated upon Va. Code § 55-79.53A – the 

same statute the Debtor now relies upon for its claim for attorneys’ fees – and contained a 

request for an award of attorneys’ fees under 55-79.53A.  See Complaint, without attachments, 
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attached as Exhibit 1.  FOA filed a Demurrer to that count claiming that the code section did not 

apply to GP’s challenge to the assessment methodology used by FOA for years 2003-2008.  The 

Circuit Court for the City of Alexandria sustained that Demurrer and dismissed Count I.  See 

Exhibit 2.2  In doing so, the court found that GP’s challenge to the assessment methodology and 

other assessments made by FOA for the years at issue did not arise under Va. Code § 55-79.53A.  

 The court in case number CL08-1432 based its decision in part on a ruling in a prior GP 

lawsuit against FOA known as Gordon Properties, LLC v. First Owners Association of Forty-Six 

Hundred Condominium, case number CL06-3060.  In that case, GP alleged that FOA improperly 

terminated Condominium Services, Inc. as its manager and requested, among other things, an 

award of attorneys’ fees under Va. Code § 55-79.53A.  The claim for attorneys’ fees was 

dismissed on summary judgment by Judge Annunziata (a Virginia Court of Appeals judge sitting 

by designation) who held that § 55-79.53A did not give rise to a claim for attorneys’ fees by a 

unit owner who pursues a claim against its association.  Judge Annunziata issued a letter opinion, 

attached as Exhibit 3, explaining the basis for her decision.  Despite these prior decisions, GP 

pursues the same rejected theory for recovery of attorneys’ fees here.     

 Case number CL 08-1432 eventually proceeded to trial and a final order was entered on 

July 27, 2009, denying GP’s claims against FOA with respect to its assessment methodology.  As 

part of its ruling, the court also held that the Debtor’s street-front unit was subject to assessment 

by FOA.  Following entry of the final order in case number CL08-1432, FOA made a corrective 

assessment with respect to the Debtor’s street-front unit for the years 2003 through 2008.  When 

the Debtor refused to pay that assessment FOA placed a lien on its street-front unit pursuant to 

                                                 
2 The Order attached as Exhibit 2 is signed by counsel and was submitted to the court for entry.  
A certified copy of the Order will be provided at the September 20, 2013 hearing. 
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Va. Code § 55-79.84.  FOA did not file suit to enforce that lien, and in fact, never filed any 

lawsuit of any kind against the Debtor to collect the corrective assessment for 2003-2008. 

 Subsequent to FOA placing a lien on the Debtor’s street-front unit, GP filed for 

bankruptcy on October 2, 2009.  On January 29, 2010, FOA filed its Proof of Claim which 

consisted of the unpaid assessments with respect to the Debtor’s street-front unit for the years 

2003-2008.  Eight months later on September 27, 2010, the Debtor filed its Claim Objection in 

which it challenged FOA’s Proof of Claim and requested significant additional relief.  In the 

fifteen-page Claim Objection, the Debtor not only challenged FOA’s Proof of Claim, but 

requested additional relief with respect to assessment methodology and other fees assessed by 

FOA with respect to the Debtor.  For example, in the Claim Objection the Debtor asked the 

Court to declare that the FOA board of directors had no authority to levy annual assessments on 

the street-front commercial units, that the assessments did not comply with the methodology 

identified by the Alexandria Circuit Court, and requested a “credit,” and/or “set off” for what it 

contended were improperly imposed user fees, late fees and offsite owner fees.  Debtor 

concludes its Claim Objection by requesting that “the claim be disallowed and that any over 

assessments or improper assessments be credited to Gordon Properties’ account and that Gordon 

Properties be permitted to set off such amounts against the claim.”  In short, the Claim Objection 

did not merely ask that the claim asserted by FOA be disallowed, but rather requested affirmative 

relief from this Court. 

 On November 2, 2010, FOA filed a motion for partial summary judgment with respect to 

the Claim Objection challenging sections V, V-B3 and VII of the Claim Objection. [Docket 

Number 108].  Debtor subsequently filed its own motion for summary judgment on February 11, 

                                                 
3 In the Claim Objection there are 2 sections “V.”  In its memorandum granting FOA’s motion 
for partial summary judgment, the Court designated the second section V as “V-B.” 
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2011 [Docket Number 165].  After significant briefing and oral argument, the Court issued its 

decision on the cross motions for summary judgment on July 21, 2011.  [Docket Number 235.]  

The Court granted FOA’s motion for partial summary judgment as to counts V, V-B, VII-A and 

VII-C of the Claim Objection.  The Court denied Debtor’s motion for summary judgment in its 

entirety.  By granting FOA’s motion for partial summary judgment, the Court denied GP’s 

request that the Court declare that the street-front unit could not be assessed, denied GP’s request 

that the Court declare that the assessments were not done in conformance with the decision of the 

Circuit Court for the City of Alexandria, and denied GP’s request for a “credit,” or a “set off,” 

with respect to user fees and late fees.  The Debtor noted an appeal to the District Court with 

respect to the Court’s ruling on the cross motions for summary judgment but subsequently 

voluntarily withdrew that appeal. 

 On February 2, 2012, on the eve of trial on the Claim Objection, the Debtor filed a 

Motion To Reconsider Or Clarify Summary Judgment Order And Memorandum Opinion 

[Docket Number 324].  By Order entered on February 15, 2012, [Docket Number 346] this Court 

denied the Debtor’s Motion for Reconsideration.4  As stated by the Debtor in its Supplement, the 

Claim Objection then proceeded to a multi-day trial.  On August 23, 2012, this Court entered an 

Order disallowing FOA’s claim. 

 On September 6, 2012 FOA filed a Notice of Appeal with respect to the denial of its 

claim.  That appeal was docketed with the United States District Court for the Eastern District of 

Virginia on October 16, 2012 and is known as Case Number 1:12-cv-01155-LMB-IDD.  Within 

a week of the appeal being docketed in the district court, counsel for FOA, both Reed Smith and 

Leclair Ryan withdrew as counsel for FOA (Reed Smith after being terminated by the FOA 

                                                 
4 The court did clarify its prior memorandum opinion. 

Case 09-18086-RGM    Doc 698    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc Main
 Document      Page 6 of 19



 

 - 7 -  

Board of Directors).  On October 25, 2010 a Motion to Stay Appeal pending mediation was filed 

in the case and an Order was entered that day staying any proceedings in the appeal pending a 

court-ordered mediation process.  The appeal remains stayed with FOA unable to pursue it while 

the debtor seeks its attorneys’ fees in the pending motion. 

ARGUMENT 

I. The Debtor Has No Claim For Attorneys’ Fees Under Va. Code § 55-79.53A. 
 
 Debtor’s reliance upon Va. Code § 55-79.53A as the sole basis for its claim for attorneys’ 

fees is misplaced because that code section does not apply to a claim filed by a unit owner 

against its association. The Claim Objection was a challenge – just like Case number CL08-1432 

– to the assessment methodology of FOA.  The Debtor is very much aware that § 55-79.53A 

does not allow a claim for attorneys’ fees under these circumstances because it unsuccessfully 

raised the same claim for attorneys’ fees in two prior state court law suits against FOA.  Those 

decisions were based upon the plain language of Va. Code § 55-79.53A which demonstrates that 

the Debtor has no basis to request attorneys’ fees under that code section.  Therefore, Debtor’s 

request for attorneys’ fees should be denied. 

Va. Code § 55-79.53A states as follows: 

 The declarant, every unit owner, and all those entitled to occupy a unit shall 
comply with all lawful provisions of this chapter and all provisions of the 
condominium instruments. Any lack of such compliance shall be grounds for an 
action or suit to recover sums due, for damages or injunctive relief, or for any 
other remedy available at law or in equity, maintainable by the unit owners’ 
association, or by its executive organ or any managing agent on behalf of such 
association, or, in any proper case, by one or more aggrieved unit owners on their 
own behalf or as a class action. A unit owners’ association shall have standing to 
sue in its own name for any claims or actions related to the common elements as 
provided in subsection B of § 55-79.80. The prevailing party shall be entitled to 
recover reasonable attorneys' fees and costs expended in the matter.  (Emphasis 
added). 
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Va. Code § 55-79.53A authorizes two types of litigation: (1) an action for failure to comply with 

provisions contained in relevant condominium instruments or in the Condominium Act, and (2) 

an action by a unit owners’ association for any claims or actions related to the common elements 

of a condominium. The statute very specifically identifies the potential parties who may be sued 

under that code section and they do not include a unit owners’ association.  Instead, the three 

entities identified in the statute are “the declarant, every unit owner, and all those entitled to 

occupy a unit.”  Because neither an association nor its board of directors is identified in the first 

sentence of the code section, it has no application to them.  The only exception is if the 

association brings a lawsuit against a unit owner which is not the case here.  The Claim 

Objection was an affirmative action filed by GP against FOA and it cannot give rise to claim for 

attorneys’ fees under Va. Code § 55-79.53A.      

 This is precisely the conclusion Judge Annunziata reached in Gordon Properties, LLC v.  

Board of Directors of First Owners’ Association of Forty Six Hundred Condominium, Inc., Case 

No. CL06-3060.  In that case, the court held that “Under the plain meaning of the statutory 

language, the Board is not named as one of the possible parties defendant; . . .”  Letter Opinion at 

p. 2.  The Court also held that “it must be concluded that the legislature’s enumeration of specific 

parties defendant that omits reference to the governing body of the unit owners’ association, e.g. 

the Board or “executive organ” of the association, was intentional.”  Id.   Like the Board, the 

Association is not one of the specific parties defendant enumerated in the code section.  

Therefore, it is equally clear that the code section does not create a claim for attorneys’ fees by a 

unit owner who seeks judicial relief against an association.  Because Va. Code § 55-79.53A has 

no application here, Debtor’s request for attorneys’ fees must be denied.    
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 Application of well settled principles of statutory construction demonstrates the 

correctness of Judge Annunziata’s conclusion and that Va. Code § 55-79.53A does not provide a 

basis for an award of attorneys’ fees in favor of the debtor.  When interpreting a statute, the 

Supreme Court of Virginia has repeatedly held that the courts “have a duty to construe the law as 

it is written.  In doing so, we assume that the legislature chose, with care, the words it used when 

it enacted the relevant statute, and we are bound by those words.”  Simon v. Forer, 265 Va. 483, 

490, 578 S.E.2d 792, 796 (2003); see also Barr v. Town & Country Properties, Inc., 240 Va. 

292, 295, 396 S.E.2d 672, 674 (1990).  In Couplin v. Payne, 270 Va. 129, 135, 613 S.E.2d 592, 

595 (2005), the Supreme Court of Virginia held that “[u]nder the basic principles of statutory 

construction, we must determine the General Assembly’s intent from the words contained in the 

statute.  When the language of the statute is unambiguous, we are bound by the plain meaning of 

that language and may not assign the words a construction that amounts to holding that the 

General Assembly did not mean what it actually stated.”  The Supreme Court of Virginia 

previously held that “the language of Code § 55-79.53A is expressed in plain and unambiguous 

terms.”  Mozley v. Prestwould Bd. of Dirs., 264 Va. 549, 555, 570 S.E.2d 817, 821 (2002).   The 

Court also held in Mozley that “When a statute’s language is plain and unambiguous, [the Court 

is] bound by the plain meaning of that language.”  Id., 570 S.E.2d at 820.  Interpreting Va. Code 

§ 55-79.53A as written leads to the inescapable conclusion that GP has no claim under this code 

section for attorneys’ fees. 

Debtor relies on the Mozley in support of its request for attorneys’ fees, but that case has 

no application here because it involved a lawsuit filed by an association against a unit owner – 

one of the three entities identified Va. Code § 55-79.53A – which is not the case here.  Rather, 

Debtor filed its Claim Objection against FOA challenging the corrective assessment and seeking 
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additional relief against FOA.  Va. Code § 55-79.53A clearly and unambiguously provides a 

right of action for the enforcement of condominium instruments when they have been violated by 

either “[t]he declarant,5 [a] unit owner,6 or [anyone] entitled to occupy a unit.”  The legislature 

clearly identifies in Va. Code § 55-79.53A the entities against whom the cause of action created 

by the code section may be brought.   Under the doctrine of “expressio unius est exclusio 

alterius,” the Court must conclude that the omission of “unit owners’ association” from the list 

of entities against whom an action may be brought under that code section was intentional.  See, 

e.g. Couplin, supra; Smith Mountain Lake Yacht Club, Inc. v. Ramaker, 261 Va. 240, 542 S.E.2d 

392 (2001); Grigg v. Commonwealth of Va., 224 Va. 356, 297 S.E.2d 799 (1982).  The Smith 

Mountain Lake case is particularly instructive.  In that case the Court was asked to determine 

whether a statute, Va. Code § 28.2-1200, which states in pertinent part “[a]ll the beds of the bays, 

rivers, creeks and the shores of the sea within the jurisdiction of the Commonwealth . . . shall 

remain the property of the Commonwealth,” applied to Smith Mountain Lake.  542 S.E.2d at 

395.  The Court held: “[t]his statute specifically enumerates the categories of bodies of water that 

are subject to its provisions.  The precise words of the statute do not include ‘lakes’ . . . thus we 

conclude that Code § 28.2-1200 does not apply to Smith Mountain Lake because the General 

Assembly chose not to include “lakes” in its designation of bodies of water. . . .”  Id.  The Court 

                                                 
5  Va. Code § 55-79.41 (2007) states that: 
 "Declarant" means any person, or group of persons acting in concert, that (i) offers to 
dispose of his or its interest in a condominium unit not previously disposed of, including an 
institutional lender which may not have succeeded to or accepted any special declarant rights 
pursuant to § 55-79.74:3; (ii) reserves or succeeds to any special declarant right; or (iii) 
applies for registration of the condominium. 
6  Va. Code § 55-79.41 (2007) also provides that   
 "Unit owner" means one or more persons who own a condominium unit, or, in the 
case of a leasehold condominium, whose leasehold interest or interests in the condominium 
extend for the entire balance of the unexpired term or terms. This term shall not include any 
person or persons holding an interest in a condominium unit solely as security for a debt. 
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based its decision upon “the maxim expressio unius est exclusio alterius, which provides that the 

mention of a specific item in a statute implies that other omitted items were not intended to be 

included within the scope of the statute.”  Id.  This is precisely the situation with Va. Code § 55-

79.53A. 

An association such as FOA is not one of the three entities specifically identified in § 55-

79.53A against whom a lawsuit may be filed for non-compliance with the condominium 

documents.  This is precisely what the Debtor sought in its Claim Objection; a determination that 

FOA did not comply with the condominium documents in making the corrective assessments.  If 

the legislature intended to extend the application of Va. Code § 55-79.53A to include actions by 

a unit owner against the unit owners’ association it would have done so explicitly.  Instead, just 

as in Smith Mountain Lake, the legislature chose not to include “unit owners’ association” – a 

defined term in the Condominium Act – in Va. Code § 55-79.53A.     

In enacting Va. Code § 55-79.53A, the legislature demonstrated a thorough command of 

the terms, “declarant,” “unit owner,” and “unit owners’ association,” having mentioned each of 

them in that section.  Other sections of the Condominium Act also use these defined terms in a 

way that demonstrates the legislature understands of the distinctness of these terms.  As the 

Virginia Supreme Court held in Simon, “when the General Assembly uses two different terms in 

the same act, it is presumed to mean two different things.”  Simon, 578 S.E.2d at 796.  The 

General Assembly defines “declarant,” “executive organ,” “unit owner” and “unit owners’ 

association” in the Condominium Act and well understood that these are different entities.  This 

demonstrates that the legislature intentionally did not include unit owners’ associations within 

the parameters of Va. Code § 55-79.53A.  Therefore, the Debtor has no basis for a claim for 

attorneys’ fees relating to its Claim Objection.    
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II. Debtor Was Not The Prevailing Party With Respect To The Claim Objection Because  
 FOA Prevailed On Numerous Claims Asserted By The Debtor In Its Claim Objection. 
 
 Even if the Court were to decide that Va. Code § 55-79.53A is applicable, the facts 

demonstrate that the Debtor was not the prevailing party with respect to its Claim Objection.  In 

its Claim Objection the Debtor sought significant affirmative relief, including a finding by this 

Court that its street-front unit could not be assessed, that it was entitled to a credit in excess of 

$100,000 for what it considered to be improperly imposed user fees, and was also entitled to a 

credit of “thousands of dollars,” for what it alleged were improperly assessed late fees.  The 

Court dismissed all of these claims by the Debtor on summary judgment and the Debtor has not 

appealed any of these decisions.  While the Court did grant Debtor’s request that FOA’s claim be 

disallowed, this decision is not final because that issue is pending on appeal to the United States 

District Court.  In light of these facts, it is clear that the Debtor is not the prevailing party with 

respect to its Claim Objection and is not entitled to an award of attorneys’ fees.  In the 

alternative, if the Court finds that the Debtor was the prevailing party on some issues, FOA 

clearly prevailed on others and should be awarded its fees arising from those issues.   

 Section V of the Claim Objection, starting at page 6, is entitled “The Board Has no 

Authority to Levy Annual Assessments on the Street-Front Commercial Units.”  The 

assessments with respect to the debtor’s street-front commercial unit were in excess of $50,000 

annually.  Therefore, the monetary value and importance of Debtor’s request that the Court 

determine that its street-front commercial unit could not be assessed was significant.  Indeed, 

based on prior assessments, that claim had a value, looking at a ten-year window, of over a half a 

million dollars.  This Court dismissed this claim on summary judgment ruling that it was barred 

by res judicata because the Debtor had lost this issue in a state court proceeding.  Thus, FOA, 
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not the debtor, prevailed on a claim asserted by the Debtor with a value in excess of a half a 

million dollars.  

 In Section VII-A of its Claim Objection, the Debtor requested a “credit” for what it 

asserted were user fees improperly assessed against its single-user limited common elements.  In 

paragraph 71 of its Claim Objection the Debtor alleged that it had paid “more than $100,000 in 

assessments on its storage areas since 2002.”  In paragraph 81 of its Claim Objection the Debtor 

alleged that “all of the amounts paid by Gordon Properties for assessments or user fees on its 

storage areas should be credited to Gordon Properties’ account and Gordon Properties should be 

permitted to set off any such amounts against the claim.”  This claim by the Debtor was also 

dismissed on summary judgment.  The Debtor itself in paragraph 71 of its Claim Objection 

placed the value of this claim in excess of $100,000.  Once again, FOA, not the Debtor, prevailed 

on a significant claim asserted in the Claim Objection. 

 In Section VII-C, the Debtor alleged that it had paid “thousands of dollars in 

unauthorized late fees since 2002.”  Paragraph 91 of Claim Objection.  The Debtor once again 

asked this Court to determine that the late fees were invalid and that the debtor be credited the 

“thousands of dollars” it paid in what it alleged were unauthorized late fees.  The Court also 

dismissed this claim on summary judgment.  Thus, FOA, and not the Debtor, is the prevailing 

party with respect to the Debtor’s claims regarding late fees. 

 In Sheets v. Castle, 263 Va. 407, 413, 559 S.E.2d 616, 620 (2002) – relied upon by the 

Debtor in its Supplement – the Virginia Supreme Court held that a prevailing party is one “in 

whose favor a judgment is rendered.”  Plainly, judgment was rendered in favor of FOA and 

against the Debtor with respect to the claims described above.  The monetary value of these 

claims is far in excess of the $315,000 claim asserted by FOA in its Proof of Claim.  Therefore, 
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based upon a review of the Claim Objection in its totality, FOA and not the Debtor is the 

prevailing party.  Therefore, even if the Court finds that Va. Code § 55-79.53A applies, the 

Debtor is not entitled to recover its attorneys’ fees relating to the Claim Objection.  Indeed, under 

the definition of a “prevailing party” in Sheets, FOA is entitled to recover its attorneys’ fees.  Id. 

559 S.E.2d at 620. 

 At a minimum, the Court must conclude that there is no overall prevailing party to whom 

attorneys’ fees should be awarded because FOA prevailed on a number of significant claims 

asserted by the debtor and the debtor prevailed on other issues – at least for now.  In STB 

Systems, Inc. v. Micron Tech., Inc., 990 F.2d 1260, 1993 WL 121274, at *5 (9th Cir. Apr. 20, 

1993), the court addressed the propriety of awarding attorneys’ fees in a case where there was no 

“overall prevailing party.”  In that case the Ninth Circuit reversed the decision of the district 

court granting a judgment notwithstanding the verdict, but affirmed the district court’s grant of a 

new trial on damages.  Id.  Finding that “there is no overall prevailing party,” the court held that 

each party was required to pay its own costs and attorneys’ fees.  Id.  At a minimum the same 

result should apply here.  There is no doubt that FOA succeeded on a number of significant 

claims asserted by the Debtor in its Claim Objection.  While the Debtor was successful – at least 

pending the results of the appeal – in having FOA’s claim disallowed, it cannot be said that the 

Debtor is the prevailing party.  In this instance in which both parties were successful and there 

was a “split decision,” there is no prevailing party and the Debtor’s claim for attorneys’ fees 

should be denied. 

 If the Court decides that the Debtor prevailed in part, its fees should be limited solely to 

those arising from the issues on which it prevailed and the Court must award FOA the attorneys’ 

fees it incurred with respect to the claims on which it prevailed.  In applying the definition of a 
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“prevailing party,” the Court must either conclude that there was no overall prevailing party – 

and neither side is entitled to attorneys’ fees – or that there was a “split decision” with each side 

prevailing in part.  In the later circumstance, the Court should award both parties their fees with 

respect to the issues on which they prevailed, deny fees on the issues which the party lost and 

determine a final number.  This difficult process argues in favor of the Court deciding that there 

was no overall prevailing party.     

III. In The Alternative The Court Should Stay Any Decision Regarding Debtor’s Claim For  
 Attorneys’ Fees Pending The Results Of The Appeal. 
 
 In the alternative, the Court should stay any decision regarding an award of attorneys’ 

fees until such time as the appeal with respect to the Claim Objection has been decided by the 

District Court.  That appeal has been stayed for almost a year now as a result of the mediation 

ordered by this Court.  It would be unfair to allow the Debtor to continue to pursue claims 

against FOA while at the same time FOA is precluded from vindicating its rights on appeal with 

respect to the Claim Objection.  It would be patently inequitable to allow the Debtor to obtain an 

award of attorneys’ fees and attempt to collect those fees while FOA is prevented from pursuing 

an appeal to determine whether the decision to disallow its claim will stand.  Additionally, it is in 

the interest of judicial economy for the Court to stay any decision with respect to the request for 

attorneys’ fees until the appeal is decided.  No purpose is served by the parties or this Court 

expending time and resources to consider a claim that may be obviated by the decision of the 

District Court.  For these reasons, if the Court believes that the Debtor may be entitled to an 

award of attorneys’ fees, such award should not be made until determination of the appeal 

pending with the District Court. 

Case 09-18086-RGM    Doc 698    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc Main
 Document      Page 15 of 19



 

 - 16 -  

IV. Any Fees Relating To The Cross Motions For Summary Judgment Should Not Be  
 Awarded. 
 
 As discussed above, FOA and the Debtor filed cross motions for summary judgment with 

respect to various claims asserted by the debtor in its Claim Objection.  The Debtor filed a 

motion for summary judgment asking the Court to determine that the corrective assessments 

were improper and illegal retroactive assessments.  FOA asked the Court to dismiss Sections V, 

V-B, VII-A and VII-C from the Claim Objection.  The Court granted FOA’s motion for partial 

summary judgment and denied the Debtor’s motion for summary judgment in its entirety.  There 

was significant briefing and multiple hearings with respect to the cross motions for summary 

judgment.  A review of the invoices submitted by the debtor in its Supplement shows that 

$59,085.50 of the Debtor’s attorneys’ fees relate to the cross motions for summary judgment. See 

Exhibit 4 which highlights in orange the entries in the invoices submitted by the Debtor that 

relate to the cross motions for summary judgment.  The Debtor is not entitled to recover any of 

those fees. 

 In Ulloa v. QSP, Inc., 271 Va. 72, 82, 624 S.E.2d 43, 49 (2006), the Virginia Supreme 

Court, in discussing an award of attorneys’ fees held:  “We have stated that under contractual 

provisions such as these a party is not entitled to recover fees for work performed on 

unsuccessful claims.”  The Debtor asserted numerous unsuccessful claims in its Claim Objection 

that were the subject of the cross motions for summary judgment.  Because the Debtor was not 

successful with respect to those claims, it is not be entitled to any attorneys’ fees relating to the 

cross motions for summary judgment.7 

                                                 
7 Of course, it is FOA’s position that, since there was a split of decisions regarding the various 
claims in the Claim Objection, there is no prevailing party to whom any fees should be awarded. 
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V. Miscellaneous Fees That Should Be Excluded 

 In reviewing the invoices submitted by the Debtor in support of its claim for an award of 

attorneys’ fees, there were numerous entries that refer to activities unrelated to the Claim 

Objection and/or that had a deficient narrative such that it could not be determined whether the 

fees claimed relate to the Claim Objection.  Those time entries are identified in Exhibit 4 and are 

highlighted in green.  If the Court is inclined to award any attorneys’ fees to the Debtor, this 

amount should be deducted from any award. 

VI. The Debtor’s Request For $82,960 In Fees Relating To Its Alleged Settlement Efforts Is  
 Baseless And Should Be Rejected. 
 
 Giving new definition to the phrase “overreaching,” the Debtor, without citing any 

authority, asks this Court to award it $82,960 in attorneys’ fees relating to its alleged efforts to 

come to a global settlement with FOA.  Even if the Court finds that the Debtor has a claim under 

Va. Code § 55-79.53A, that code section limits the recovery of reasonable attorneys’ fees to 

those expended in the underlying litigation.  Whatever fees the Debtor allegedly expended in its 

efforts to reach a global settlement – all of which would have been incurred after the Court 

issued its Order on August 23, 2012 regarding the Claim Objection – are not fees related to the 

prosecution of the Claim Objection.  There is simply no basis – and the Debtor points to none – 

for the Debtor’s claim that it should be awarded $82,960 for attorneys’ fees unrelated to the 

prosecution of its Claim Objection.  This claim is frivolous and should be denied. 

CONCLUSION 

 For the reasons set forth above, the Debtor’s claim for attorneys’ fees should be denied in 

its entirety.  In the alternative, the attorneys’ fees awarded should not include any fees relating to 

the issues lost by the Debtor, any fees that the Debtor has not shown arise solely from its Claim 

Objection or any fees relating to the Debtor’s alleged settlement efforts.  Further, the Court 

Case 09-18086-RGM    Doc 698    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc Main
 Document      Page 17 of 19



 

 - 18 -  

should off-set any fees awarded to the debtor by the amount of fees incurred by FOA with 

respect to the issues and claims on which FOA prevailed. 

Dated:  September 16, 2013 
Respectfully submitted, 
 
 
 /s/ Alison R. W. Toepp   
Alison R. W. Toepp, Esq., VSB No. 75564 
REED SMITH LLP 
Riverfront Plaza-West Tower 
901 East Byrd Street, Suite 1700 
Richmond, VA 23219-4068 
Phone:  804-344-3400 
Fax:  804-344-3410 
E-Mail:  atoepp@reedsmith.com 
 
Michael S. Dingman, Esq., VSB No. 30031 
REED SMITH LLP 
3110 Fairview Park Drive, Suite 1400 
Falls Church, Virginia 22042 
Phone:  703-641-4200 
Fax:       703-641-4340 
E-Mail:  mdingman@reedsmith.com  
 
 
Counsel for First Owners’ Association of Forty- 
Six Hundred Condominium, Inc. 
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Certificate of Service 
 

 I certify that this Response was served electronically on September 16, 2013, upon all 
registered users in this case pursuant to this Court’s CM/ECF procedures. 
 
 
 
       /s/ Alison R.W. Toepp  

Alison R. W. Toepp, Esq., VSB No. 75564 
REED SMITH LLP 
Riverfront Plaza-West Tower 
901 East Byrd Street, Suite 1700 
Richmond, VA 23219-4068 
Phone:  804-344-3400 
Fax:  804-344-3410 
E-Mail:  atoepp@reedsmith.com 

 
 
       

Case 09-18086-RGM    Doc 698    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc Main
 Document      Page 19 of 19



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 1 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 2 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 3 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 4 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 5 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 6 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 7 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 8 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 9 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 10 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 11 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 12 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 13 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 14 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 15 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 16 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 17 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 18 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 19 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 20 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 21 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 22 of 23



Case 09-18086-RGM    Doc 698-1    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 1    Page 23 of 23



Case 09-18086-RGM    Doc 698-2    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 2    Page 1 of 3



Case 09-18086-RGM    Doc 698-2    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 2    Page 2 of 3



Case 09-18086-RGM    Doc 698-2    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 2    Page 3 of 3



Case 09-18086-RGM    Doc 698-3    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 3    Page 1 of 2



Case 09-18086-RGM    Doc 698-3    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 3    Page 2 of 2



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 1 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 2 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 3 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 4 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 5 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 6 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 7 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 8 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 9 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 10 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 11 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 12 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 13 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 14 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 15 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 16 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 17 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 18 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 19 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 20 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 21 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 22 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 23 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 24 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 25 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 26 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 27 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 28 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 29 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 30 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 31 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 32 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 33 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 34 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 35 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 36 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 37 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 38 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 39 of 40



Case 09-18086-RGM    Doc 698-4    Filed 09/16/13    Entered 09/16/13 16:35:37    Desc
 Exhibit(s) 4    Page 40 of 40


